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DuPont's proposed acquisition of the Tioxide division of Imperial Chemical Industries in 1998 was structured in a way that sought to avoid antitrust problems, but in our view it fell short of a satisfactory solution. DuPont was the leading supplier both in the United States and the world of titanium dioxide ("TiO2") pigments, which are used in paints, plastics, paper, inks, and other products to provide whiteness, enhance brightness, and improve opacity. ICI was the second-largest supplier in the world, with plants located both in the United States and abroad. The deal was structured so that DuPont would acquire ICI's TiO2 facilities outside North America, and NL Industries, another competitor, would acquire ICI's TiO2 assets in the United States.

The DuPont/ICI transaction therefore avoided a production overlap in North America. But it did not avoid a competitive overlap, because ICI also was a significant importer of TiO2 into the United States, especially for use in plastics and architectural coatings. In fact, imports accounted for a majority of ICI's sales to North American customers. ICI was also developing new sulfate-based TiO2 products to compete with DuPont's chloride-based products. Consequently, the acquisition would still give DuPont control over a very substantial percentage of the supply of TiO2 for North American customers. Our concern was that the elimination of an important import competitor like ICI could facilitate or increase the likelihood of coordinated behavior.30
DuPont tried to address our concerns by proposing a supplemental basket of other arrangements: It would exclude from its acquisition one of ICI's European plants, which instead would be acquired by NL Industries; DuPont would supply TiO2 products to NL for two years; DuPont would not compete against NL for North American customers by sourcing them from plants acquired from ICI; and DuPont would divest ICI's North American customer lists, current contracts, and customer information. There were several problems with these proposals--the plant that DuPont proposed not to acquire was a relatively minor supplier to North America, and the non-competition agreement would be an oddity for an antitrust order--but the most critical deficiency was that the proposal did not address the elimination of a competitor that stood in the way of coordinated behavior. The parties abandoned the transaction in January 1999.

